"not located in a normal travel way area and that the only reason for
access to the area would be for maintenance of the pulley, at which time
the conveyor would not be operating." The Secretary asserted the opera-
tor of the equipment, labor personnel working with the operator or
maintenance personnel "walked or stood close to the pinch point." He
also stated that "a person could [be] caught in the pinch point by
leaning over the barrier to shut off the power."

In light of the above, we conclude that the record establishes
unresolved disputes concerning whether persons may contact these moving
machine parts and be injured thereby. We find these disputes to be
material.  In entering summary decision for Missouri Gravel, the judge
was trying issues of fact through the summary decision procedure.  This
he cannot do.  Accordingly, summary decision was improperly entered. _3/
We reverse and remand for further proceedings consistent with this
opinion.

A. E. Lawson/ Commissioner

Marian Peatlman Nease, Commissioner

_3/  In view of our determination that the judge erred in finding there
were no material facts in dispute, at this time we do not reach the
issue of whether, as a matter of law, the judge properly interpreted
and applied the standard.
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